§1-301 (11) Employee means an individual authorized to drawing a salary from a governmental body, whether elected or not, and any noncompensated individual performing personal services for any governmental body.
ARTICLE 12 – ETHICS IN PUBLIC CONTRACTING
[bookmark: _Toc479446343]Part A – Definitions
[bookmark: _Toc479446344]§12-101	Definitions of Terms Used in this Article.
[bookmark: _Toc449366848][bookmark: _Toc479446346](2)	(1)	Confidential Information means any information regardless of the medium in which it is expressed, that includes trade secrets, proprietary information, or other information that requires protection under applicable law or policy; or information that meets the following criteria:   
		(a)	delivered to the receiving party by the disclosing party and not obtained or developed through any other means; 
		(b)	which is available to an employee or agent of the receiving party only because of the party’s employee's status as an employee or agent of the receiving party; 
		(c)	this [State] andwhich is not a matter of public knowledge or available to the public on request;.
		(d)	which is identified as confidential by the disclosing party; and 
		(e)	approved by the assigned government entity. 
[bookmark: _Toc449366849][bookmark: _Toc479446347](23)	Conspicuously means written in such special or distinctive format, print, or manner that a reasonable person against whom it is to operate ought to have noticed it.
[bookmark: _Toc449366850][bookmark: _Toc479446348](34)	Direct or Indirect Participation means involvement through decision, approval, disapproval, recommendation, preparation of any part of a purchase request, influencing the content of any specification or procurement standard, rendering of advice, investigation, auditing, or in any other advisory capacity.
(4)	Direct and Predictable Effect on a Financial Interest means an effect is direct if there is a close causal link between the government’s action in a matter and the effect on that financial interest.  An effect is predictable if there is a real, as opposed to speculative, possibility that the matter will affect the financial interest.
(5)	Donor means the business donating the gift and all divisions or other organizational elements of the business and any principals and affiliates of the business. For purposes of this definition, business concerns, organizations, or individuals are affiliates of each other if, directly or indirectly, either one controls or has the power to control the other, or a third-party controls or has the power to control both. Indications of control include, but are not limited to, interlocking management or ownership, identity of interests among family members, shared facilities and equipment, common use of employees, or a business entity organized subsequent to the gift which has the same or similar management, ownership, or principal employees as the business that made the gift.
￼￼￼



[bookmark: _Toc449366851][bookmark: _Toc479446349](5)	Financial Interest means:
[bookmark: _Toc442334935][bookmark: _Toc449366852][bookmark: _Toc478971040](a)	ownership of any interest or involvement in any relationship from which, or as a result of which, a person within the past [year] has received, or is presently or in the future entitled to receive, more than [$______ ] per year, or its equivalent;
[bookmark: _Toc442334936][bookmark: _Toc449366853][bookmark: _Toc478971041](b)	ownership of such interest in any property or any business as may be specified by the [Ethics Commission]; or
[bookmark: _Toc442334937][bookmark: _Toc449366854][bookmark: _Toc478971042](c)	holding a position in a business such as an officer, director, trustee, partner, employee, or the like, or holding any position of management.
[bookmark: _Toc449366855][bookmark: _Toc479446350](6)	Gratuity means a payment, loan, subscription, advance, deposit of money, services, or anything of more than nominal value, present or promised, unless consideration of substantially equal or greater value is received.
(6)	Improper Influence means any influence that induces or tends to induce a [State] employee or officer to give consideration or to act regarding a [State] contract in violation of applicable law or on any basis other than the evaluation criteria or basis of award.	Comment by Emma Ritz: Keith: Is this broad enough to capture the following: a law firm, that has a business consulting group, that works with the firm's lobbying group, has a lobbyist that talks to a key legislator, who talks to an agency head or key staffer, who talks to the employee making the decision about who gets the contract. If it's not an obvious yes, do we need to amend? [When I read all four paragraphs of the comments and the statute itself, I'm not convinced it will be sufficiently clear. I believe lawyers should be barred from getting paid on a contingent basis to represent contractors in their efforts to secure a government contract - be it in a bid protest or lobbying effort. 	Comment by Missy Copeland: should this be clarified in statute or comments?	Comment by Missy Copeland: should the definition move to contingent fees
(7)	Kickback means any money, fee, commission, payment, credit, gift, gratuity, compensation, offer of employment, or thing of value that is to be provided to any prime Contractor, prime Contractor employee, subcontractor, or subcontractor employee for the purpose of improperly obtaining or rewarding favorable treatment in connection with a prime contract or in connection with a subcontractor relating to a prime contract.
(8)	Material Financial Interest means:
(a)	direct and indirect ownership of any interest or involvement in any relationship from which, or as a result of which, a person within the past [12 months] has received, or is presently or in the future entitled to receive, more than a De Minimis Threshold as defined in regulation per year, or its equivalent;
(b)	direct or indirect ownership of equity, stock, or other ownership interest in any property or any business in a business involved in the contract as either a contractor or subcontractor valued at more than the De Minimis Threshold as defined in regulation; 
(c)	
holding a position in a business such as an officer, director, trustee, partner, employee, or the like, or holding any position of management; or
(d)	any other financial interest that is reasonably expected to impair the employee's actual or perceived ability to perform their duties impartially.
Material Financial Interest does not mean:
(a) 	an interest arising solely from ownership of a diversified mutual fund, diversified exchange-traded fund, or diversified employee benefit plan in which the individual does not exercise control over investment decisions, as defined by regulation;
(b) 	an interest arising solely from ownership of obligations issued by the United States; or
(c) 	any interest that falls within a safe harbor established by regulation.

COMMENTARY:
The definition of Material Financial Interest contemplates that implementing regulations will establish safe harbors under which certain financial interests are deemed not to create a conflict of interest and do not require disclosure or recusal.
Such safe harbors should include De minimis holdings in publicly traded securities, based on a formula tied to median household income. Safe harbor regulation may also include:
· Interests in diversified investment vehicles where the individual exercises no control over specific investments; and 
· Ownership of federal government-issued securities. 

The purpose of these safe harbors is to reduce unnecessary administrative burden, provide clear guidance to Procurement Participants, and focus enforcement on financial interests that present a meaningful risk to the integrity of the procurement process.

(9)	Material Participation means an Employee or Procurement Participant’s involvement is of significance to the matter, such as by making a decision or a recommendation, providing advice, participating in deliberations, investigating, analyzing, or directing or taking any action that involves the exercise of discretion. 
[bookmark: _Toc449366857][bookmark: _Toc479446352](108)	Official Responsibility means direct administrative or operating authority, whether intermediate or final, either exercisable alone or with others, either personally or through subordinates, to approve, disapprove, or otherwise direct [State] action.
(11)	Principals mean officers, directors, owners, partners, and persons having primary management or supervisory responsibilities within a business entity, including but not limited to, a general manager, plant manager, head of a subsidiary, division, or business segment, and similar positions
(12)	Procurement Participant means an individual who is a Material Participant in a Procurement, and
		(a) is elected, appointed, or holds a [State] office; 
		(b) performs for, under the control of, or on behalf of a governmental body for wages or other remuneration, including but not limited to stipends, grants, fellowships, allowances, or other form of consideration; or 
		(c) is a non-compensated individual performing personal service for any governmental body. 

COMMENTARY:
Procurement participants include a broad swath of groups of people, but limits it to those within the group who participate materially in a procurement. Procurement participant might include, but are not limited to, W-2 employees, contractors, interns, individuals pursuing fellowships, individuals working on a task force, and elected officials such as the governor and mayor, when they are materially involved in a Procurement. The term also includes "agents" of government. See, e.g., 18 U.S.C. 666. The terms Governmental Body and Procurement are used as defined in 1-301. 
[bookmark: _Toc479446354]
Part B – Standards of Conduct
[bookmark: _Toc479446355]§12-201	Statement of Policy.
Public employment is a public trust.  It is the policy of the [State] to promote and balance the objective of protecting government integrity and the objective of facilitating the recruitment and retention of personnel needed by the [State]. Such policy is implemented by prescribing essential standards of ethical conduct without creating unnecessary obstacles to entering public service.
Transactions relating to the expenditure of public funds require the highest degree of public trust and an impeccable standard of conduct. Public employees and others participating in the Procurement process must discharge their duties impartially so as to assure fair competitive access to governmental procurement by responsible contractors.  Moreover, they should conduct themselves in such a manner as to foster public confidence in the integrity of the [State] procurement organization.
To achieve the purpose of this Article, it is also essential that those doing business with the [State] also observe the appropriate ethical standards prescribed hereinand .
be able to demonstrate an ability and willingness to abide by these rules.  

[bookmark: _Toc479446356]§12-202	General Standards of Ethical Conduct in Procurement.
[bookmark: _Toc449366863][bookmark: _Toc479446357](1)	General Ethical Standards for Procurement Participants and Employees.  Any attempt by those involved in the procurement process to realize personal gain through public employment by conduct inconsistent with the proper discharge of the employee's their duties and obligations to the government and taxpayers is a breach of a public trust. Procurement Participants and Employees should also avoid any conflict of interest or even the appearance of a conflict of interest in Government-contractor relationships.	Comment by Micaela Fischer: Have not yet contemplated swapping procurement participant with  employee/non employee here yet. 

[bookmark: _Toc449366864][bookmark: _Toc479446358]In order to fulfill this general prescribed standard, employees and others who participate in the procurement process must also meet the specific standards set forth in: Section 12-204 (Employee Procurement Participant Conflict of Interest); Section 12-205 (Employee Procurement Participant Disclosure Requirements); Section 12-206 (Gratuities and Kickbacks); Section 12-207 (Prohibition Against Contingent Fees); Section 12-208 (Restrictions on Employment of Present and Former Employees); and Section 12-209 (Use of Confidential Information); Section 12-210 (Gifts to Government); and Section 12-211 (Vendor Endorsements).

(2)	General Ethical Standards for Non-Employeesvendor and contractors..  Any effort to influence any public employee or Procurement Participant to breach the standards of ethical conduct set forth in this Section and Section 12-204 through Section 12-209 of this Article is also a breach of ethical standards.improper and should be addressed through vendor compliance systems.
Vendors should use compliance systems to adhere to these rules, and support fair and ethical procurement practices.  Procurement Officials may consider requiring vendor compliance systems in solicitations and contracts for higher-value, longer-term, or otherwise higher-risk procurements.  A vendor compliance system should include a Code of Ethics or similar policy that addresses issues regarding ethical conduct of their employees, conflict of interest management, improper gifts, and procedures for the disclosure of ethical violations. Additionally, vendors should have programs to train and enforce the Code of Ethics commensurate with their size and industry.	Comment by Missy Copeland: Move this language to commentary?

COMMENTARY:
(1) (1)	This Article is not intended to address every ethical obligation of public employees, but is instead focused on ethics in Procurement as that term is broadly defined in the MPC in Section 1-301.  Government employees may be covered by other ethical obligations found in laws, regulations, or policies. The American Law Institute published Principles of Law, Government Ethics in 2025 that provides guidance on the proper standards of conduct for current and former public employees and officials. Furthermore, many States have Ethics Commissions or other bodies that may govern their conduct. 

(2) The prior version of the MPC contained recommended provisions for an Ethics Commission. However, since many states and local governments already have ethics commissions or other ethics enforcement bodies, those provisions were removed. Any references to “[Ethics Commission]” that remain in the MPC should be modified to refer to the applicable ethics-enforcing body in the applicable jurisdiction. This drafting approach is consistent with the institutional-design framework reflected in the American Law Institute’s Principles of the Law, Government Ethics. Section 701 of the ALI Principles recommends that every jurisdiction establish rules and procedures to promote and enforce compliance with ethics requirements, including education and training, counseling, interpretive rules, investigation of complaints and possible noncompliance, penalties, and authority to recommend criminal prosecution. Section 702 recommends that there be an independent agency responsible for administration and enforcement of a jurisdiction’s ethics rules, defines independence to require insulation of agency decision-making from appointing authorities and persons subject to the ethics rules, recommends authority over both executive and legislative branches to the extent consistent with separation-of-powers requirements, and emphasizes adequate personnel and resources. Section 713 further identifies the core duties and powers of an ethics agency, including education and training, advice, rulemaking, financial disclosure administration, complaint intake, investigations, complaint resolution, reports, and recommendations. 

Accordingly, jurisdictions adopting this Article should identify the official, body, procurement authority, or ethics agency best suited under existing law to perform each assigned function. Where a jurisdiction already has an independent ethics commission or comparable ethics agency, the bracketed references may be conformed to that body’s existing authority. Where no such body exists, this Article should not be read as creating one by implication. Instead, a jurisdiction should consider developing an independent ethics body through separate legislation or other appropriate legal authority, using the ALI Principles—particularly §§ 701, 702, 711, 712, 713, and 714—as a guide for structuring the body’s independence, jurisdiction, duties, powers, resources, and enforcement authority.

 (3) 	There may be criminal sanctions for some ethical violations which should be governed and handled by the appropriate law enforcement agency in the applicable jurisdiction. This Article does not carry forward the sanctions provisions formerly contained in § 12-203 of the 2000 Model Procurement Code, nor does it carry forward the employee civil and administrative remedies formerly contained in § 12-301. The revised Article distinguishes between substantive procurement-ethics standards, which are appropriately addressed in this Article, and the broader questions of criminal enforcement, civil penalties, administrative sanctions, and employee discipline, which are better addressed through a jurisdiction’s criminal code, ethics laws, personnel system, and other generally applicable state or local law.

Criminal penalties for ethics violations should not be embedded in a model procurement statute. Serious misconduct in the procurement process—including bribery, gratuities, kickbacks, extortion, misuse of public funds, or similar conduct—may warrant criminal prosecution. But those offenses ordinarily implicate criminal-law concepts, procedures, burdens of proof, prosecutorial authority, and penalties that should be addressed in a jurisdiction’s criminal code or other generally applicable criminal-enforcement provisions. Locating criminal penalties outside this Article also helps avoid the risk that procurement-specific criminal provisions will conflict with, duplicate, or inadvertently narrow existing criminal statutes.

For similar reasons, this Article does not include a separate employee-discipline scheme. Employee discipline for ethics violations is generally better handled through the jurisdiction’s existing ethics commission or comparable ethics agency, personnel system, civil-service laws, collective-bargaining rules, appointing-authority powers, and other applicable state or local law. Those systems are better positioned to account for differences among public employees, elected officials, appointed officials, classified and unclassified employees, and other categories of public servants. They also provide the procedural protections, remedial options, and institutional expertise needed to address discipline consistently across government.

(3) The omission of these provisions should not be understood to weaken enforcement. Rather, it reflects the judgment that enforcement mechanisms should be integrated into the jurisdiction’s broader ethics and personnel framework. Jurisdictions adopting this Article should ensure that violations of procurement-ethics requirements are enforceable under existing law or through conforming legislation. In doing so, jurisdictions should consider the ALI Principles, particularly §§ 701, 702, 713, and 714, which recommend an independent ethics agency with authority to provide guidance, receive and investigate complaints, refer potential criminal violations to law enforcement, impose or recommend civil and administrative sanctions, and recommend appropriate personnel discipline.e six specific standards of ethical conduct which must be met by employees and non-employees are incorporated into this Section.  Non-employees, as well as employees, are required to meet ethical standards of conduct. Any effort by any person to influence a public employee to breach the standards of ethical conduct applicable to employees constitutes a breach of ethical standards.
(4)	(2)	Some governmental agencies have adopted a practice of requiring each new employee dealing with the award or administration of governmental funds to certify that the employee has received, read, and understood the standards or conduct for governmental agencies. 
(5) 	It is essential that those dealing with the [State] also observe the ethical standards of this Code and that procedures be implemented to make sure that vendors and contractors understand the required standards of ethical conduct. Ethical violations by vendors or contractors would be handled by purchasing officers as a matter of Responsibility or by the Chief Procurement Officer as a matter of suspension or debarment.

R12-202.01	Required Compliance with Ethical Standards as a Condition of Employment; Notice and Acknowledgement Procedures.
R12-202.01.1  Dissemination of Regulations. The [Ethics Commission] shall make available and disseminate to every governmental body a copy of this Chapter and amendments thereto so that every [State] employee will be given notice of the requirements of Article 12 (Ethics in Public Contracting) of the [State] Procurement Code and this Chapter.
R12-202.01.1 [State] Employee Statement. Each [State] employee shall be given a copy of this Chapter by the head of the governmental body by which such employee is employed and shall be required to sign a statement, supplied by the [Ethics Commission], that such employee is familiar with and will abide by the [State] Procurement Code and this Chapter.
R12-202.01.2  Filing of [State] Employee Statements. Each [State] employee statement shall be filed with the appropriate governmental body [and the [Ethics Commission]. As a condition of employment, new [State] employees shall file such statement within [ten] days of the first day of such employee's employment. Other [State] employees shall file such statement within [ten] days of the effective date of this Chapter. This statement shall constitute the notice required by Section 12-204(4) (Employee Conflict of Interest, Notice), Section 12-205(3) (Employee Disclosure Requirements, Notice), and Section 12-208(1) (Restrictions on Employment of Present and Former Employees, Contemporaneous Employment Prohibited) of the [State] Procurement Code.

COMMENTARY:
The head of each governmental body or such official's designee is encouraged to explain and to discuss at least annually with such official's employees the provisions of these regulations.
R12-202.02 Clause Regarding [State] Employee and Former [State] Employee Ethical Standards.
The following clause shall be conspicuously set forth in every contract and solicitation therefor:
"REPRESENTATION REGARDING ETHICAL STANDARDS FOR [STATE] EMPLOYEES AND FORMER [STATE] EMPLOYEES
The bidder, offeror, or contractor represents that it has not knowingly influenced and promises that it will not knowingly influence a [State] employee or former [State] employee to breach any of the ethical standards set forth in Article 12 (Ethics in Public Contracting) of the [State] Procurement Code and in Chapter 12 of the [State] Procurement Regulations."
Regulation 12-203-Criminal Sanctions
[bookmark: _Toc479446359]CODE PROVISION:
§12-203	Criminal Sanctions.
To the extent that violations of the ethical standards of conduct set forth in this Part constitute violations of the [State Criminal Code], they shall be punishable as provided therein. Such sanctions shall be in addition to the civil remedies set forth in this Article.
R12-203  [RESERVED]
Regulation 12-204-Conflict of Interest
[bookmark: _Toc479446360]§12-2034	Procurement Participant Employee Conflict of Interest.
[bookmark: _Toc449366867][bookmark: _Toc479446361](1)	Conflict of Interest.  It shall be a breach of ethical standards for any employee a Procurement Participant to participate directly or indirectly in a Pprocurement when the Procurement Participant, or a person associated with the Procurement Participant the employee knows that:

[bookmark: _Toc442334951][bookmark: _Toc449366868][bookmark: _Toc478971055](a)	the employee or any member of the employee's immediate family has a Material fFinancial Iinterest in a business, contract, or other matter involved in a pertaining to the Pprocurement and the Procurement may have a direct and predictable effect on that Material Financial Interest;
[bookmark: _Toc442334952][bookmark: _Toc449366869][bookmark: _Toc478971056](b)	a business or organization in which the employee, or any member of the employee's immediate family, has a Material fFinancial iInterest in a business or organization that is a party to, or is seeking to participate in pertaining to the Pprocurement; or
[bookmark: _Toc442334953][bookmark: _Toc449366870][bookmark: _Toc478971057](c)	any other person, business, or organization with whom the employee or any member of the employee's immediate family is negotiating for or has discussedan arrangement concerning prospective employment with any person or entity involved in the Procurement.
is involved in the procurement.
[bookmark: _Toc449366871][bookmark: _Toc479446362](2)	Financial Interest in a Blind Trust.  Where an employee or any member of the employee's immediate family holds a financial interest in a blind trust, the employee shall not be deemed to have a conflict of interest with regard to matters pertaining to that financial interest, provided that disclosure of the existence of the blind trust has been made to the [Ethics Commission].
[bookmark: _Toc449366872][bookmark: _Toc479446363](3)	Discovery of Actual or Potential Conflict of Interest, Disqualification, and Waiver.  Upon discovery of an actual or potential conflict of interest that does not fall within a regulatory safe harbor, an employee the Procurement Participant shall promptly file a written statement of disqualification and shall withdraw refrain from further participation in the Procurementtransaction involved.  The Procurement Participantemployee  may, at the same time, apply to the appropriate [State] official [or the [Ethics Commission] in accordance with Section 12-401(3) ([Ethics Commission], Waiver) for an advisory opinion as to what further participation, if any, the Procurement Participantemployee  may have in the transaction.
[bookmark: _Toc449366873][bookmark: _Toc479446364](4)	Notice.  Notice of this prohibition shall be provided in accordance with applicable regulations. promulgated by the [Ethics Commission].


COMMENTARY:
(1)	The core objective of Section 12-203 is to protect the integrity of the procurement process by ensuring that public decisions are made without the influence of personal financial interests, thereby avoiding both actual and perceived bias. It is written to capture a broad range of officials who may influence the process. A conflict requires that the Procurement have a "direct and predictable effect" on a Material Financial Interest, establishing a clear causal link between the government action and the interest. To simplify compliance, the implementing regulations establish "safe harbors" for de minimis securities holdings, and diversified mutual funds or ETFs, as these are deemed not to create disqualifying conflicts.

(2)	For 12-203(1)(a), Material Financial Interest is defined in Section 12-101(58) and is when a person could benefit, directly or indirectly, financially from the subject business gaining a state contract. E.g., a Procurement Employee owns stock in a company bidding on a state contract, where the value of the stock exceeds the regulatory de minimis threshold.

(3) 	Regarding 12-203(1)(b), a conflict of interest can arise when the Procurement Participant, or one associated with them, has a significant role or ownership interest in a business that does, or wishes to do, business with the [State]. E.g., the spouse of a state evaluator is the sole proprietor of a firm that is a key subcontractor to a prime contractor currently seeking a government contract.

(4) 	Section 12-203(1)(c) covers instances in which a Procurement Participant is actively negotiating for employment with a contractor or prospective contractor. Such Procurement Participant must refrain from participating in a Procurement involving that contractor or prospective contractor. They may apply to the appropriate [State] official [or Ethics Commission] for a waiver of the conflict of interest prohibition to allow any further participation in that Procurement. 

Negotiations or arrangements concerning prospective employment may be more broadly construed than those involving a person in the final interview stages for a position. Negotiations or arrangements concerning prospective employment can also include instances in which an individual has discussed the possibility of a role for which the person would be a good fit, has provided a resume or has had general discussions about future employment. To prevent the appearance of impropriety and to prevent individuals from trying to subvert the intent of the rule, the code does not create a bright-line rule for when this conflict is triggered. If there is a chance of future employment, the Procurement Participant should refrain from engaging in the procurement until directed otherwise by the waiver authority.

Section 12-204 (Employee Conflict of Interest) of the [State] Procurement Code covers instances in which a [State] employee involved in procurement is actively negotiating for employment with a contractor or prospective contractor. Such an employee must disqualify himself or herself from participation in a procurement involving such contractor or prospective contractor and apply to the [Ethics Commission] for a waiver of the conflict of interest prohibition regarding any further participation in that procurement. Offers of employment under certain circumstances may also be gratuities which are prohibited by Section 12-206(1) (Gratuities and Kickbacks, Gratuities) of the [State] Procurement Code.
(c)	"immediate family," as defined in Section 12-101(7) (Definitions, Immediate Family).R12-203.01 Safe Harbors for Financial Interests.
The safe harbors established in this Regulation identify categories of financial interests that do not constitute Material Financial Interests for purposes of Sections 12-203 and 12-204 of the [State] Procurement Code.
Where a financial interest falls within a safe harbor set forth in this Section:
(a) the interest shall not give rise to a conflict of interest under Section 12-203;
(b) the Procurement Participant shall not be required to disqualify, recuse, or otherwise limit participation; and
(c) no disclosure shall be required under Section 12-204.

R12-203.01.1 De Minimis Securities Holdings Safe Harbor
(a) A Procurement Participant may participate in a Procurement notwithstanding a financial interest arising from ownership of certain securities where the aggregate value of such holdings does not exceed the De Minimis Threshold established under this Section. The De Minimis Securities Holdings Safe Harbor applies to:
(i) publicly traded equity securities;
(ii) corporate debt securities;
(iii) long-term obligations issued by private entities; and
(iv) municipal securities;
The De Minimis Securities Holdings Safe Harbor does not apply to: 
(v) ownership interests in closely held businesses;
(vi) securities that are not publicly traded; or
(vii) any interest that provides the Procurement Participant with the ability to exercise control or influence over the entity.

(b) The De Minimis Threshold is calculated as follows:
	De Minimis Threshold = National Base Amount × (State MHI ÷ National MHI)
Where, 
(i) “National Base Amount” means a figure established by regulation, initially set at [$25,000];
(ii) “State MHI” means the most recently published median household income for the State, as reported by the United States Census Bureau, American Community Survey; and
(iii) “National MHI” means the most recently published national median household income reported by the United States Census Bureau.
(c) The De Minimis Threshold shall be recalculated and published at least once every five (5) years.

R12-203.01.2 Diversified Holdings Safe Harbor
(a) A Procurement Participant may participate in a Procurement where a financial interest arises solely from ownership of an interest in a diversified investment vehicle. This safe harbor applies regardless of the value of the Procurement Participant’s interest in the diversified investment vehicle.
(b) For purposes of this Regulation, an investment vehicle is diversified if it does not have a stated policy or practice of concentrating its investments in any single industry, sector, or business line, and the Procurement Participant does not exercise control over the selection of individual investments within the vehicle.
(c) The Diversified Holdings Safe Harbor applies to: 
(i) diversified mutual funds;
(ii) diversified exchange-traded funds (ETFs);
(iii) diversified employee benefit plans, including 401(k) plans;
(iv) [State] government pension plans; and
(v) the federal Thrift Savings Plan.
The Diversified Holdings Safe Harbor does not apply to: 
(vi) sector-specific, industry-specific, or thematic funds, including but not limited to funds concentrated in healthcare, energy, defense, or technology sectors; or
(vii) any investment vehicle in which the Procurement Participant exercises, or could exercise, control over specific investment decisions.

R12-203.01.3 Federal Government Securities Safe Harbor
(a) A Procurement Participant may participate in a Procurement where a financial interest arises solely from ownership of federal government-issued securities. This safe harbor applies only where the financial interest arises solely from ownership of such federal government securities.
(b) The Federal Government Securities Safe Harbor applies to obligations issued by the United States Government, including Treasury bonds, notes, bills, and savings bonds;

R12-204.03 [Ethics Commission] Ruling on a Blind Trust.
Within [30] days of the receipt of a disclosure report, the [Ethics Commission] shall determine in writing whether the particular trust arrangement complies with the policy set forth in Section 12-101(1) (Definitions, Blind Trust) of the [State] Procurement Code. Upon a determination by the [Ethics Commission] that the particular trust arrangement does not comply with the policy set forth in Section 12-101(1) of the [State] Procurement Code, such employee may revise the trust arrangement and may submit a new disclosure report to the [Ethics Commission].
R12-204.04 Application for a Waiver of Prohibition Against Conflict of Interest.
R12-204.04.1  Application for Waiver. When a [State] employee knows that he or she has an actual or potential conflict of interest or when the [Ethics Commission] has determined that an actual conflict of interest exists, such employee shall disqualify himself or herself from the procurement involved and may apply to the [Ethics Commission] for a waiver of the conflict of interest prohibition under the authority of Section 12-204(3) (Employee Conflict of Interest, Discovery of Actual or Potential Conflict of Interest, Disqualification and Waiver) of the [State] Procurement Code.
R12-204.04.2  Grant or Denial of Waiver. Under Section 12-401(3) ([Ethics Commission], Waiver) of the [State] Procurement Code, the [Ethics Commission] may grant a waiver of the conflict of interest prohibition where the interests of the [State] so require or when the ethical conflict is insubstantial or remote. Prior to granting or denying a waiver, the [Ethics Commission] shall make such investigation as it may deem appropriate and which is not in violation of the [State] employee's rights, privileges, and immunities. Factors to be considered by the [Ethics Commission] when determining whether to grant a waiver shall include:
(a)	the degree of involvement of the [State] employee in the particular procurement;
(b)	the size and character of the financial interest of the [State] employee or a member of such employee's immediate family which relates to the particular procurement;
(c)	the likelihood of the appearance of impropriety;
(d)	the availability of supplier or contractors, if any, with which a contract would not a conflict; and
(e)	the extent to which the [State] interest will be affected by a waiver.
COMMENTARY:
	Undue hardship may also be a factor to be considered in granting a waiver. For example, the mayor of a town has the authority to procure for the town. The mayor, whose public salary is small, owns the local hardware store. Enforcement of the contemporaneous employment restriction would result in an undue hardship on both the town and the mayor.
Regulation 12-205-Disclosure of Benefit from Contract
[bookmark: _Toc479446365]§12-2054	Employee Procurement Participant Disclosure Requirements.
[bookmark: _Toc449366875][bookmark: _Toc479446366](1)	Disclosure of Material Financial InterestBenefit Received from Contract.  Any Procurement Participant employee  must fully disclose any Material Financial Interest that the Procurement Participant, or any person associated with the Procurement Participant, has in any existing or prospective [State] contract. Such disclosure must be made to the contracting agency [or the Ethics Commission]who has, or obtains any benefit from, any [State] contract with a business in which the employee has a financial interest shall report such benefit to the [Ethics Commission]; provided, however, this Section shall not apply to a contract with a business where the employee's interest in the business has been placed in a disclosed blind trust. The disclosure shall be open to inspection by the public. 
[bookmark: _Toc449366877][bookmark: _Toc479446367](2)	Failure to Disclose Benefit Material Financial InterestReceived.  Any employee Procurement Participant who knows or should have known of such benefitMaterial Financial Interest, and fails to report disclose such the benefit Material Financial Interest from the existing or prospective contract to the contracting agency [or to the [Ethics Commission] in writing as soon as practicable, but no later than 30 days of when they knew or should have known of the Material Financial Interest received or to be received, is in breach of the ethical standards of this Section. 
[bookmark: _Toc449366878][bookmark: _Toc479446368](3)	Notice.  Notice of this requirement shall be provided in accordance with applicable regulations. promulgated by the [Ethics Commission].
R12-205.02  "Benefit" Defined.
	A [State] employee receives a benefit for purposes of the disclosure requirement of Section 12-205 (Employee Disclosure Requirement) of the [State] Procurement Code when a [State] contract is awarded to a business in which such employee has a financial interest and the contract exceeds [$100,000].
Editorial Note: The contract amount in this Section may vary with the size of the jurisdiction adopting this Regulation.
R12-2054.031 Disclosure Requirement.
	The disclosure required by Section 12-205 (Procurement Participant Employee Disclosure Requirement) of the [State] Procurement Code shall be made to the Procurement Officer and be made a part of the appropriate procurement file [Ethics Commission] within [30] days after the Procurement Participant [State] employee has actual or constructive notice of a benefit received or to be received. Such disclosure shall be made in a written report which sets forth:
(a)	the name of the Procurement Participant [State] employee and the name of the business involved;
(b)	the name of the governmental body with which the business has a contract;
(c)	the dollar amount and nature of the contract; and
(d)	the nature and extent of the benefit received or to be received.
This requirement applies regardless of whether such Procurement Participant employee is subject to the conflict of interest prohibition set forth in Section 12-204 (Procurement Participant Employee Conflict of Interest) of the [State] Procurement Code.
[bookmark: _Toc479446369]
§12-2056	Gratuities and Kickbacks.
[bookmark: _Toc449366880][bookmark: _Toc479446370](1)	Gratuities.  It shall be a breach of ethical standards for any person to offer, give, or agree to give any employee or former employee, or for any employee or former employee to solicit, demand, accept, or agree to accept from another person, a gratuity or an offer of employment in connection with any decision, approval, disapproval, recommendation, preparation of any part of a program requirement or a purchase request, influencing the content of any specification or procurement standard, rendering of advice, investigation, auditing, or in any other advisory capacity in any proceeding or application, request for ruling, determination, claim or controversy, or other particular matter, pertaining to any program requirement or a contract or subcontract, or to any solicitation or proposal therefor.
[bookmark: _Toc449366881][bookmark: _Toc479446371](2)	Kickbacks. It shall be a breach of ethical standards for any payment, gratuity, or offer of employment to be made by or on behalf of a subcontractor under a contract to the prime contractor or higher tier subcontractor or any person associated therewith, as an inducement for the award of a subcontract or orderto make a kickback.
[bookmark: _Toc449366882][bookmark: _Toc479446372](23)	Contract Clause. The prohibition against gratuities and kickbacks prescribed in this Section shall be conspicuously set forth in every contract and solicitation therefor.

COMMENTARY:
The current revision to Section 12-205 of the Code has deleted much of the Section’s prior text because gratuities are typically addressed, not as a matter of procurement law, but under standard ethics codes and criminal laws. However, the Code has retained a prohibition against kickbacks, which are a form of commercial bribery that arises when subcontractors (or general contractors) make improper payments to win or otherwise gain favorable treatment with regard to a public contract.
The intention is for the Code to track the core principles of the federal Anti-Kickback Act, 41 U.S.C. §§ 51–58, and its implementing regulations:
· “Kickback” is defined broadly in 12-101(7) to cover payments by both subcontractors and prime contractors because both types of commercial bribery can distort competition and lead to additional costs and inferior procurement outcomes for the ultimate customer, the government.
· The government should not bear the cost of a kickback, which is an unethical payment. If the appropriate claims procedures are followed, the government should be able to offset the amount of a kickback from amounts owed a prime contractor. 
· As with other forms of unethical behavior, an attempt to solicit or give a kickback itself constitutes unethical conduct.
· The Code’s purpose is to ensure the competitive integrity of procurement markets, not to displace civil or criminal laws. The Code does not, therefore, displace other laws which bar commercial bribery. 
· Ethics and compliance programs put in place by contractors (see Section 12-202) should address and mitigate the risk of kickbacks, and contractors should report violations and cooperate with government investigations of kickbacks consistent with their broader compliance obligations.
· To the extent allowed by other provisions of law, enforcement authorities should have the right to inspect contractors’ records to guard against kickbacks.

R12-206.01 Definitional Cross-References.
The following terms used in this Regulation are defined in the following Sections of the [State] Procurement Code which are quoted in Regulation 12-101:
(a)	"gratuity," as defined in Section 12-101(6) (Definitions, Gratuity); and
(b)	"purchase request," as defined in Section 12-101(9) (Definitions, Purchase Request).
R12-206.02 Gratuities Prohibition.
R12-206.02.1  Breach. It is a breach of Section 12-206(1) (Gratuities and Kickbacks, Gratuities) of the [State] Procurement Code:
(a)	for any person to offer, give, or agree to give any [State] employee or former [State] employee a gratuity or offer of employment; or
(b)	for any [State] employee or former [State] employee to solicit, demand, accept, or agree to accept a gratuity or an offer of employment; provided that the gratuity or offer of employment is in relation to a particular matter in accordance with R12-206.02.2 and pertains to any program requirement, contract, subcontract, or solicitation or proposal therefor.
R12-206.02.2  Relationship of Gratuity. In addition, the gratuity or offer of employment must be made in relation to any proceeding or application, request for a ruling, determination, claim or controversy, or other particular matter, to constitute a breach, and in connection with any:
(a)	decision;
(b)	approval;
(c)	disapproval;
(d)	recommendation;
(e)	preparation of any part of a program requirement or a purchase request;
(f)	action to influence the content of any specification or procurement standard;
(g)	rendering of advice;
(h)	investigation;
(1)	auditing; or
(j)	other advisory capacity.
R12-206.02.3  Family. This prohibition extends to the giving of gratuities to anyone on the [State] employee's or former [State] employee's behalf such as a member of that employee's immediate family.
R12-206.03 When Prohibition Against Gratuities Not Applicable.
Section 12-206(1) (Gratuities and Kickbacks, Gratuities) does not prohibit:
(a)	the solicitation or acceptance of anything of monetary value from a friend, parent, spouse, child, or other close relative when the circumstances make it clear that the motivation for the transaction is unrelated to any procurement or program requirement with the [State] and is based upon a personal or family relationship;
(b)	the participation in the activities of, or the acceptance of an award for, a meritorious public contribution or achievement from a charitable, religious, professional, social, or fraternal organization, or from a non-profit educational, recreational, public service, or civic organization;
(c)	acceptance only on current customary terms of finance of a loan from a bank or other financial institution for proper and usual activities of [State] employees, such as home mortgage loans; or
(d)	acceptance of unsolicited advertising products or promotional material, such as pens, pencils, note pads, calendars, and other items under nominal value as described in Section R12-101.01.6 (Definitions, Gratuity) of this Chapter.
COMMENTARY:
	The gratuities prohibition set forth in Section 12-206(1) (Gratuities and Kickbacks, Gratuities) of the [State] Procurement Code should not be construed to apply to instances in which the interests of the [State] are served by [State] participation in widely attended luncheons, dinners, and similar gatherings sponsored by industrial, technical, and professional associations for the discussion of matters of mutual interest to the [State] and such organizations. However, payment by the [State] for attendance at such functions by [State] employees is encouraged.
R12-2056.041 Payment of a Kickback.
The prohibition against kickbacks set forth in Section 12-2065(12) (Gratuities and Kickbacks, Kickbacks) of the [State] Procurement Code applies whether a kickback is made prior to or after the award of a [State] contract or order.
R12-2065.052 Contract Clause.
The following clause shall be conspicuously set forth in every contract and solicitation therefor:
REPRESENTATION REGARDING GRATUITIES AND KICKBACKS
The bidder, offeror, or contractor represents that it has not violated, is not violating, and promises that it will not violate the prohibition against gratuities and kickbacks set forth in Section 12-2065 (Gratuities and Kickbacks) of the [State] Procurement Code."
[bookmark: _Toc479446373]
§12-2076	Prohibition Against Contingent Fees.
As in this section, “Bona Fide Business Development Agencies” means established commercial or selling agencies that neither exert nor proposes to exert improper influence to solicit or obtain [State] contracts.  
As used in this section, “Bona Fide Employee” means persons employed by a bidder or offeror and subject to the bidder or offeror's supervision and control as to the time, place, and manner of performance, and who neither exerts nor proposes to exert improper influence to solicit or obtain [State] contracts.  	Comment by Micaela Fischer: Keith: Can this not be easily circumvented by hiring someone as a temporary employee? I think this gap should be considered.	Comment by Missy Copeland: should we consider moving this to contingent fee since it only applies there

[bookmark: _Toc449366884][bookmark: _Toc479446374](1)	Contingent Fees.  It shall be a breach of ethical standards for a person to be retained, or to retain a person, to solicit or secure a [State] contract upon an agreement or understanding for a commission, percentage, brokerage, orfor a contingent fee, except for the offeror’s retention of bona fide employees or bona fide business development agencies. As used in this section, contingent fees are any commission, percentage, brokerage, or other fee that is contingent upon the success of securing a [State] contractestablished commercial selling agencies for the purpose of securing business.
[bookmark: _Toc449366885][bookmark: _Toc479446375][bookmark: _Toc442334968](2)	Representation of Contractor.  Every person, before being awarded a [State] contract, shall represent, in writing, that such person has not retained anyone in violation of Subsection (1) of this Section. Failure to do so constitutes a breach of ethical standards.	Comment by Micaela Fischer: Keith comment: Is this broad enough to capture the following: a law firm, that has a business consulting group, that works with the firm's lobbying group, has a lobbyist that talks to a key legislator, who talks to an agency head or key staffer, who talks to the employee making the decision about who gets the contract. If it's not an obvious yes, do we need to amend? [When I read all four paragraphs of the comments and the statute itself, I'm not convinced it will be sufficiently clear. I believe lawyers should be barred from getting paid on a contingent basis to represent contractors in their efforts to secure a government contract - be it in a bid protest or lobbying effort. 	Comment by Emma Ritz: Keith: I prefer the failure to make the representation to simply disqualify the person from award of the contract for which the certification was made.	Comment by Micaela Fischer: Dan Schoeni: Contingent Fees Sanction.  Again, I tend to agree with Keith that §12-207(2)'s sanction for lobbying based on contingent fees isn't harsh enough (merely labeling such actions a breach of ethical standards).  I like the idea of disqualifying such suppliers.  Relatedly, have we built a loophole into this prohibition with our (loose) definition of "bona fide business development agencies"? 	Comment by Missy Copeland: does this need to go back to subcommittee
[bookmark: _Toc449366886][bookmark: _Toc479446376](3)	Contract Clause. The representation prescribed in Subsection (2) of this Section shall be conspicuously set forth in every contract and solicitation therefor.

COMMENTARY:

This Section bans a specific type of "pay-for-success" arrangement where offerors or other would-be government contractors work with influence-peddlers (such as well-connected individuals or entities) to help them secure government contracts, then pay these entities only if they succeed. The contingent fee prohibition specifically targets arrangements that rely on corrupt influence to win government contracts, while preserving normal employee incentives and legitimate business development activities.  
 
The prohibition in the section has important exceptions. Prospective contractors can still give bonuses to their own employees based on successful work, including bonuses for writing successful proposals. The definition of bona fide employee does not include individuals engaged as contractors, even if the offeror does exercise supervision and control regarding their work schedule, location, and methods. In determining whether a bona fide employment relationship exists, the following factors should be considered: (a) whether the employment is continuous; (b) whether the person is subject to the supervision and control of the prospective contractor; (c) whether the size of any contingent fee is reasonable in relation to the services performed; (d) whether the method of payment of the contingent fee is customary in the trade; and (e) whether the person is employed solely by the prospective contractor.    
 
Additionally, prospective contractors can use performance-based payments with business development firms like marketing companies that don't engage in improper influence activities. For example, a prospective contractor could pay a marketing firm based on increased government contract revenue, as long as the marketing firm uses legitimate business methods rather than political influence or personal connections to help secure contracts. In determining whether a business is a bona fide business development agency, the following factors should be considered: (a) whether the business is one which has either been active for a considerable period of time or is presently a going concern and is likely to continue as such; (b) whether the business uses its own name and is characterized by the customary indicia of the conduct of a regular business; (c) the degree to which the business's activities are directed toward the solicitation of contracts of the [State]; (d) whether the size of any contingent fee is reasonable in relation to the services performed; and (e) whether the method of payment of the contingent fee is customary in the trade	Comment by Emma Ritz: Colin: Point of feedback - does this commentary go far enough in clarifying when this comes into play and preventing misinterpretation. 

The proscription stated in Subsection (1)This Section shall not be understood to prevent an attorney, an accountant, or other professional person from representing a client in the pursuit of professional duties. For example. it would not prevent an attorney from representing a client in a bid protest nor would it prevent an attorney or an accountant from entering into contract negotiations with a [State] agency. However, it would preclude a professional or any other person engaged in the actual act of soliciting or selling to the [State] from being paid on a contingent basis.

R12-2076.021 Influence Peddling.
	The prohibition in Section 12-2067(1) (Prohibition Against Contingent Fees, Contingent Fees) of the [State] Procurement Code covers influence peddling and particularly that which might occur when a former [State] official is hired on a contingent basis by a business seeking [State] contracts.
R12-2076.023 Relationship of Commercial Selling Business to the Prospective Contractor.
	The relationship between a bona fide established commercial selling businessbusiness development agency and the prospective contractor should be characterized by the following:
(a)	the fees charged by the business are commensurate with the nature and extent of the business's services actually rendered to the prospective contractor;
(b)	the business has adequate knowledge of the supply, service, or construction item of the prospective contractor which it represents to judge whether the item may be able to meet the [State's] requirements; and
(c)	the relationship between the business and the prospective contractor  is or is contemplated to be continuing.
R12-207.04 Improper Influence.
	A business employee or a commercial selling business should be conclusively presumed not to be bona fide if the [Ethics Commission] determines that improper influence has been or is being used to secure a [State] contract.
R12-2067.053 Solicitation Clause.
	Every solicitation for a supply, service, or construction item shall conspicuously set forth the following provision to be completed and submitted with every prospective contractor's bid or proposal:
"PROSPECTIVE CONTRACTOR'S REPRESENTATION REGARDING CONTINGENT FEES
	The prospective contractor represents as a part of such contractor's bid or proposal that such contractor has/has not (circle applicable word or words) retained any person or agency on a percentage, commission, or other contingent arrangement to secure this contract."
R12-2076.046 Information on Contingent Fees.
	Any prospective contractor who has completed the clause set forth in Section R12-207.05 (Solicitation Clause) in the affirmative and is the apparently successful bidder or offeror shall submit the following information:
(a)	the full name and business address of the business or person retained, and the type of business organization;
(b)	the relationship of the business or person to the prospective contractor;
(c)	the terms of the retention agreement or a copy of such agreement;
(d)	if such person is a business employee:
(i)	the duration of employment;
(ii)	whether that employee is on the contractor's payroll for purposes of social security and federal income tax withholding;
(iii)	whether that employee represents other businesses and, if so, the names and addresses of such businesses;
(e)	whether the business or person represents the prospective contractor on:
(i)	both government and commercial business;
(ii)	only government business; or 
(iii)	only the present contract;
(f)	the extent of the duties of the business or person; and
(g)	the duration the business or person has been engaged in a particular type of work and has performed this type of work for the contractor.
R12-2076.057 Contract Clause.
	The following clause shall be conspicuously set forth in every contract and solicitation therefor:
"REPRESENTATION REGARDING CONTINGENT FEES
	The contractor represents that it has not retained a person to solicit or secure a [State] contract upon an agreement or understanding for a commission, percentage, brokerage, or contingent fee, except for retention of bona fide employees or bona fide established commercial selling agenciesbusiness development agency for the purpose of securing business."
[bookmark: _Toc479446377]
[bookmark: _Toc479446383]§12-2078	Restrictions on Employment of Present and Former Employees.
[bookmark: _Toc449366888][bookmark: _Toc479446378](1)	Contemporaneous Employment Prohibited. Except as may be permitted by regulations or rulings of the [Ethics Commission], it shall be a breach of ethical standards for Aany [State] Eemployee shall not accept employment or perform work for any person contracting with, or attempting to contract with, any governmental body within the [State], who is participating directly or indirectlyif the Employee materially participates in that same contract or Procurement. This prohibition applies for the duration of the Employee's [State] employment. Exceptions may be permitted by regulation. in the procurement process to become or be, while such an employee, the employee of any person contracting with the governmental body by whom the employee is employed. Notice of this provision shall be provided in accordance with regulations promulgated by the [Ethics Commission].


COMMENTARY:

(1) This Section places restrictions on the contemporaneous employment of present employees who are involved in the procurement process. It also places permanent and temporary disqualifications on the employment of former employees.
(2) Subsection (1) provides that no employee participating directly or indirectly in the procurement process may become an employee of parties contracting with the particular governmental body in which the employee is employed except as may be permitted under [Ethics Commission] regulations. For the definition of "direct or indirect participation," Section 12-101(4) should be consulted.Section 12-207(1) is intended to address concurrent employment relationships that create a direct conflict, or the appearance of a conflict, between the employee’s public duties and private employment. An employee who participates in the procurement process may have access to nonpublic information, may influence contract formation or administration, or may take part in decisions affecting contractors. A government employee’s simultaneous employment with a contractor could create a risk that procurement decisions may be influenced by divided loyalties or personal financial interests. The restriction applies to employees who materially participate in the contract or procurement as that term is defined in 12-101(9).

Section 12-207(1) does not prohibit all outside employment, but only employment that creates a direct relationship between the employee and an entity doing business with the government on whose behalf  the employee participated in the procurement process. The prior version of the Code prohibited contemporaneous employment with a contractor that was contracting with the employee’s governmental body; however, this restriction failed to take into account the situation where one governmental body--e.g., a central purchasing agency--handles the procurement for all government agencies. Thus, rather than the emphasis being on the governmental body conducting the procurement and contracting with the contractor; the emphasis is on the procurement itself.  An employee that materially participates in a procurement (regardless of the name of the agency by which they are employed) should not be simultaneously employed with a contractor seeking to enter into a contract based on that same procurement.

[bookmark: _Toc449366889][bookmark: _Toc479446379](2)	Restrictions on Former Employees in Matters Connected with Their Former Duties.
[bookmark: _Toc449366890][bookmark: _Toc478971076](a)	Permanent Disqualification of Former Employee with Personally Material Participation Involvedin a  Particular Procurement Matter.  It shall be a breach of ethical standards for any A former Eemployee shall not knowingly to act as a principal, or as an agent for anyone other than the [State], in connection with a Procurement if:
(i)	judicial or other proceeding, application, request for a ruling, or other determination;
(ii)	contract;
(iii)	claim; or
(iv)	charge or controversy, 
in which the former Eemployee participated personally and hadsubstantial Material Participation in the Procurement while employed by the [State]; and, 
(ii)	ly through decision, approval, disapproval, recommendation, rendering of advice, investigation, or otherwise while an employee, where the [State] is a party or has a direct and substantial interest in the Procurement.
[bookmark: _Toc449366891][bookmark: _Toc478971077](b) 	[One Year] Representation Restriction Regarding Matters for Whichfor Procurements Under which a  a Former Employee’s held Was Official Responsibilityle. A fFormer Employees who held direct administrative or operating authority, to approve, disapprove, or otherwise direct [State] action shall not knowingly act as a principal, or as an agent or representative for anyone other than the [State]  for [12 months], in connection with a Procurement if:
(i)	the Procurement was within the former Employee’s Official Responsibility during the employee’s service with the [State]; and It shall be a breach of ethical standards for any former employee, within one year after cessation of the former employee's official responsibility, knowingly to act as a principal, or as an agent for anyone other than the [State], in connection with any:
(ii)	
(i)	judicial or other proceeding, application, request for a ruling, or other determination;
(ii)	contract;
(iii)	claim; or
(iv)	charge or controversy, 
in matters which were within the former employee's official responsibility, where the [State] is a party or has a direct andor substantial interest in the Procurement. 

COMMENTARY:
(3) Subsection (2)(a) provides that former employees are permanently disqualified from knowingly acting as a principal, or agent for anyone other than the [State], in certain matters in which the employee had participated personally and substantially while employed by the [State] where the [State] is a party or has a direct and substantial interest,
(4) Under Subsection (2)(b) a former employee is also prevented from appearing for one year after cessation of the employee's official responsibility before any court, department, or agency in connection with any matter which was within the employee's official responsibility where the [State] is a party or directly and substantially interested.

(1) 	The provisions of §12-207(2) are meant to reduce the risk that former public officials will use their former position, insider knowledge, authority, relationships, or supervisory influence to benefit a private party soon after leaving government. 12-207(2) Subsection (b) is trying to prevent a former employee from switching sides for one year on a procurement they oversaw or had authority over, even if they were not materially involved in the details, as defined in 12-2101(9x). In plain terms, it covers situations where, for example, a procurement director, division head, agency lawyer, or supervisor may not have drafted a solicitation, evaluated bids, or negotiated a contract, but the procurement was still within their authority. They could approve it, reject it, direct staff, influence the agency’s action, or supervise the people handling it. For one year after that authority ends, they cannot represent a vendor, contractor, claimant, or other outside party in connection with that same procurement. The difference from Subsection (a) is that (a) is permanent, but narrower. Subsection (a) applies when the former employee materially participated in the procurement. Subsection (b) is temporary, but broader. It applies for [12 months] to procurements that were under the former employee’s official responsibility, even without personal participation.

(2) 	The term Procurement is defined broadly in Section 1-301 of this Code and should be understood accordingly in this section. The restrictions in this section are not limited to the award of a contract or to the formal solicitation process. They may apply to any matter involving the buying, purchasing, renting, leasing, or other acquisition of supplies, services, or construction, and to all related functions and activities. These include, without limitation, the development and description of requirements, planning for a solicitation, selection and solicitation of sources, evaluation of offers, contract formation, preparation and award of a contract, protests and other challenges concerning the procurement, contract administration, modifications, performance issues, claims, closeout, and any other activity connected with obtaining or administering the supply, service, or construction. Accordingly, a former Employee who is subject to this section may be restricted from participating in later phases of a Procurement even if those phases occur after the Employee’s [State] service has ended.

(3) 	Former subsection (3) addressed circumstances in which a business may be disqualified from participating in a procurement because a government Employee has a financial interest in the business and participates in, or has official responsibility for, the Procurement. The revised Article does not restate that provision as a separate ethics violation by the business. Article 12 governs conflicts of interest, disclosure, recusal, and related ethical obligations of public Employees and other covered individuals. The exclusion or disqualification of a business from a procurement is addressed through the procurement authority and remedies provided in Article 3 and Article 9.

Nothing in this Article limits the authority of the Chief Procurement Officer or other authorized procurement official to take action under Article 3 or Article 9 when a business’s participation would compromise the integrity of a procurement, create an unmitigated conflict of interest, provide an unfair competitive advantage, or otherwise make the business ineligible, nonresponsible, or subject to suspension, debarment, or other disqualification. In determining the appropriate action, procurement officials should consider the materiality of the Employee’s interest, the Employee’s role in the procurement, whether the conflict was disclosed and mitigated, and whether the business obtained or could obtain an unfair advantage.
Where considered appropriate, a jurisdiction may desire to enact a more stringent provision which provides that, for a period of one year following termination of employment, an employee may not enter into any arrangement with any contractor if the employee had personally and substantially dealt with such contractor or had official responsibility concerning a contract with the contractor. 
[bookmark: _Toc449366892][bookmark: _Toc479446380][bookmark: _Toc442334979][bookmark: _Toc449366896][bookmark: _Toc478971082](3)	Disqualification of Business When an Employee Has a Financial Interest.  It shall be a breach of ethical standards for a business in which an employee has a financial interest knowingly to act as a principal, or as an agent for anyone other than the [State], in connection with any:
[bookmark: _Toc442334976][bookmark: _Toc449366893][bookmark: _Toc478971079](a)	judicial or other proceeding, application, request for a ruling, or other determination;
[bookmark: _Toc442334977][bookmark: _Toc449366894][bookmark: _Toc478971080](b)	contract;
[bookmark: _Toc442334978][bookmark: _Toc449366895][bookmark: _Toc478971081](c)	claim; or
(d)	charge or controversy, 
in which the employee either participates personally and substantially through decision, approval, disapproval, recommendation, the rendering of advice, investigation, or otherwise, or which is the subject of the employee's official responsibility, where the [State] is a party or has a direct and substantial interest.		(5) Subsection (3) prohibits businesses in which the employee has a financial interest from knowingly acting as principals, or as agents for anyone other than the [State], in any matters in which the [State] employee personally and substantially participates or which is the subject of the employee's official responsibility where the [State] is a party or has a direct and substantial interest. The definition of "financial interest" is found in Section 12-101(5). This provision, which applies to businesses of employees, is distinguishable from Subsection (1), which is applicable to employees themselves. Section 12-204 (Employee Conflict of Interest) is also applicable only to employees and, unlike the immediate Section which relates to employment and business arrangements, is aimed at a broader array of financial interests.

[bookmark: _Toc449366897][bookmark: _Toc479446381](34)	Selling to the [State] After Termination of Employment is Prohibited.  It shall be a breach of ethical standards for any former employee, to engage in selling or attempting to sell to the [State] for one year following the date employment ceased, unless 
		(a) 	the former employee's last annual salary did not exceed [$______]; and 
		(b)	the former employee did not hold a position that granted them Official Responsibility over the procurement process. to engage in selling or attempting to sell supplies, services, or construction to the [State] for one year following the date employment ceased.
[bookmark: _Toc478971084][bookmark: _Toc442334981][bookmark: _Toc449366898][bookmark: _Toc479446382][bookmark: _Toc478971085]The term "sell" as used herein means signing a bid, proposal, or contract; negotiating a contract; contacting any employee for the purpose of obtaining, negotiating, or discussing changes in specifications, price, cost allowances, or other terms of a contract; settling disputes concerning performance of a contract; or any other liaison activity with a view toward the ultimate consummation of a sale although the actual contract therefor is subsequently negotiated by another person.; 
provided, however, that this Section is not intended to preclude a former employee from accepting employment with private industry solely because the former employee's employer is a contractor with this [State], nor shall a former employee be precluded from serving as a consultant to this [State].

COMMENTARY:
(1)	This Section places restrictions on the contemporaneous employment of present employees who are involved in the procurement process.  It also places permanent and temporary disqualifications on the employment of former employees.
(2)	Subsection (1) provides that no employee participating directly or indirectly in the procurement process may become an employee of parties contracting with the particular governmental body in which the employee is employed except as may be permitted under [Ethics Commission] regulations. For the definition of "direct or indirect participation," Section 12-101(4) should be consulted.
(3)	Subsection (2)(a) provides that former employees are permanently disqualified from knowingly acting as a principal, or agent for anyone other than the [State], in certain matters in which the employee had participated personally and substantially while employed by the [State] where the [State] is a party or has a direct and substantial interest,
(4)	Under Subsection (2)(b) a former employee is also prevented from appearing for one year after cessation of the employee's official responsibility before any court, department, or agency in connection with any matter which was within the employee's official responsibility where the [State] is a party or directly and substantially interested.
(5)	Subsection (3) prohibits businesses in which the employee has a financial interest from knowingly acting as principals, or as agents for anyone other than the [State], in any matters in which the [State] employee personally and substantially participates or which is the subject of the employee's official responsibility where the [State] is a party or has a direct and substantial interest. The definition of "financial interest" is found in Section 12-101(5). This provision, which applies to businesses of employees, is distinguishable from Subsection (1), which is applicable to employees themselves. Section 12-204 (Employee Conflict of Interest) is also applicable only to employees and, unlike the immediate Section which relates to employment and business arrangements, is aimed at a broader array of financial interests.
(6)	Subsection (4) provides that former high-level employees above a salary level to be prescribed by the enacting jurisdiction are prohibited from selling to the [State] for one year following termination of their employment.

R12-2078.01 Contemporaneous Employment Prohibition.
R12-208.01.1  Definition. Section 12-101(4) (Definitions, Direct or Indirect Participation) of the [State] Procurement Code which defines "direct or indirect participation" is quoted in Regulation 12-101 (Definitions).
R12-2078.01.21 Scope. Section 12-2078(1) (Restrictions on Employment of Present and Former Employees, Contemporaneous Employment Prohibited) of the [State] Procurement Code prohibits the contemporaneous employment of a [State] employee by persons contracting with the governmental body with which such employee is employedin a procurement in which the employee Materially Participated. "Contracting" as used in this Section includes performing a [State] contract actively seeking award of a [State] contract.

COMMENTARY:
The [Ethics Commission) may determine what constitutes a "governmental body" for purposes of the prohibition set forth in Section 12-2087(1) of the [State] Procurement Code. Such determination should be based on the separate and distinct function of a particular smaller unit.

R12-2078.01.32  Waiver. Under the provisions of Section 12-2087(1)(Restrictions on Employment of Present and Former Employees, Contemporaneous Employment Prohibited) of the [State] Procurement Code, the [Chief Procurement Officer[Ethics Commission] may waive the prohibition set forth in that Section on a case-by-case basis. Prior to granting a waiver, the [Ethics CommissionChief Procurement Officer] shall make written determinations that:
(a)	the contemporaneous employment of the [State] employee has been publicly disclosed;
(b)	the [State] employee will be able to perform his or hertheir procurement functions without actual or apparent bias or favoritism; and
(c)	the best interest of the [State] will not be impaired.

COMMENTARY:
(1)	Because a waiver permits an exception to a conflict-of-interest prohibition, the waiver determination should be made by an official with sufficient independence from the Employee, the outside employer, and the procurement at issue. The [Chief Procurement Officer] should not grant a waiver where the [Chief Procurement Officer] has a personal, financial, supervisory, or operational interest that could reasonably call the impartiality of the waiver decision into question.

(2)	Where the [Chief Procurement Officer] lacks sufficient independence, the waiver request should be referred to the [Ethics Commission], an independent reviewing official, or another official or body designated by regulation. The waiver record should identify the decision-maker and describe the basis for concluding that the decision-maker was sufficiently independent to evaluate the request.

A [State] may choose to utilize a regulatory waiver system, but such waiver process and its determination should be fully documented in writing, and available for public inspection, subject to applicable open records laws. Such waivers should be subject to the normal administrative review process to guard against arbitrary and capricious decisions. Additionally, if [State] uses a waiver system, it should consider the following factors in making the written determination required by the regulation: (a) the extent of the employee’s involvement in procurement; (b) the scope of the employee’s decision making power over procurement decisions;  (c) the extent of the outside employer’s current or anticipated participation in [State] procurements, including but not limited to, as a bidder, offeror, contractor, subcontractor, grantee, consultant, investor, lender, or advocate; (d) the employee’s actual or proposed compensation in each role; (e) whether the employee can function without actual or apparent bias or favoritism; (f) whether or not the employee followed [State] rules for disclosing contemporaneous employment; (g) whether the outside employment will interfere with the employee’s ability to perform in their role with [State], (h) the likelihood that the employee's duties will cause them to release [State] Confidential Information to the outside employer or any other party; and (i) whether a reasonable person would consider the contemporaneous employment to be an improper influence within the procurement process.
The commentary under Section R12-204.04 (Application for a Waiver of Prohibition Against Conflict of Interest) is equally applicable under this Section.

R12-2087.02 Permanent Disqualification of Former [State] Employee.
R12-2087.02.1  Personal and Substantial Material Participation. The term “Material Participation” is defined in Section 12-101(9). For a [State] employee to have "participated personally and Material substantialParticipationly" in a matterProcurement, such employee's involvement must have been more than merely ministerial in nature. Factors to be considered in determining personal and sMaterialubstantial Pparticipation of a former [State] employee while a [State] employee shall include but are not limited to:
(a)	the former [State] employee's degree of involvement in the particular matterProcurement;
(b)	the degree of involvement of the former employee with a subordinate who had substantial participation in the matterProcurement;
(c)	the effect or appearance of the involvement of the former [State] employee; and
(d)	the relative time spent on the particular matterProcurement by the former [State] employee.

R12-2087.02.2  Matter Procurement mMust be a Particular Matter,  Involving Identifiable Parties. The activities restriction in listed in Section 12-2087(2)(a) (Restrictions on Employment of Present and Former Employees in Matters Connected with Their Former Duties, Permanent Disqualification of Former Employee Personally Involved in a Particular Matterwith Material Participation in a Procurement) of the [State] Procurement Code apply only to a particular Procurement involving an identifiable party or parties. A particular Procurement may include a solicitation, award, contract, claim, dispute, modification, performance issue, or contract administration matter involving identifiable parties. 
generally describe matters in which issues are defined and parties are identified, such as specific proceedings affecting the legal rights of parties, or isolated transactions or related sets of transactions between identifiable parties.
	Matters of general application, including general policy development, regulatory drafting, or internal guidance not directed to a particular Procurement, are not covered by the permanent prohibition., such as regulation and policy formulation, are not intended to be covered under those activities listed under Section 12-208(2)(a). Therefore, only a particular matter involving an identifiable party or parties is subject to the permanent prohibition set forth under Section 12-208(2)(a).
R12-208.02.3  The Same Particular Matter Procurement Must be Involved. The prohibition set forth in Section 12-2087(2)(a) (Restrictions on Employment of Present and Former Employees in Matters Connected with Their Former Duties, Permanent Disqualification of Former Employee Personally Involved in a Particular Matterwith Material Participation in a Procurement) of the [State] Procurement Code applies only with regard to those same particular matters Procurement in which the former [State] employee participated personally and substantiallymaterially while a [State] employee. In determining whether two particular matters are the same, the following factors should be considered:
(a)	the factual basis of the matters;
(b)	the relationship of the issues involved in each matter;
(c)	the identity of the parties involved in each matter; and
(d)	the continued existence of an important [State] interest.
R12-2087.031 One Year Restriction for a Former [State] Employee.
R12-2087.031.1  Official Responsibility.
(a)	Definition. Section 12-101(8) (Definitions, Official Responsibility) of the [State] Procurement Code which defines "official responsibility" is quoted in Regulation 12-101 (Definitions).
(ab)	Scope. The scope of a [State] employee's Oofficial Rresponsibility is determined by the [State] constitution, statutes, regulations, executive orders, case law, or job descriptions, or may result from the lawful delegation of another [State] employee's duties.
(bc)	Requirement That Matters Procurements Have Been Actually Pending. In order for a matter Procurement to have been within a former [State] employee's oOfficial Rresponsibility, it must have in fact been assigned to or under consideration by persons under the former [State] employee's official responsibility.

R12-208.013.2  One Year Restriction. The one year restriction set forth in Section 12-2078(2)(b) (Restrictions on Employment of Present and Former Employees, One Year Representation Restriction Regarding Matters for Whichfor Procurements Under which a  a Former Employee’s held Was Official Responsibilityle) of the [State] Procurement Code is measured from the time the former [State] employee's official responsibility ended in a particular matterProcurement.
R12-208.04 Disqualification of a Business.
R12-208.04.1  Personal and Substantial Participation.  "Personal and substantial participation" is discussed in Section R12-208.02.1 (Permanent Disqualification of Former [State] Employee, Personal and Substantial Participation) of this Chapter.
R12-208.04.2  Official Responsibility. Section 12-101(8) (Definitions, Official Responsibility) of the [State] Procurement Code, which defines "official responsibility," is quoted in Regulation 12-101 (Definitions) and is discussed in Section R12-208.03.1 (One Year Restriction for a Former [State] Employee, Official Responsibility) of this Chapter.
R12-208.04.3  Determination of Business Knowledge. In ascertaining whether a business has knowledge that a [State] employee has a financial interest in that business for the purpose of applying the prohibition in Section 12-208(3) (Restrictions on Employment of Present and Former Employees, Disqualification of a Business When an Employee Has a Financial Interest) of the [State] Procurement Code, the factors to be considered should include the following:
(a)	the size of the business;
(b)	the percentage of ownership in the business by the [State] employee;
(c)	the nature of the dealings of the [State] employee with the business regarding such employee's financial interest; and
(d)	such other evidence as may be relevant and material.
R12-2078.052 Prohibition Against Selling to the [State].
R12-2087.052.1  Prohibition; Applicability. Section 12-2087(43) (Restrictions on Employment of Present and Former Employees, Selling to the [State] After Termination of Employment is Prohibited) of the [State] Procurement Code prohibits a former [State] employee whose annual salary exceeded [$____] and who held a position that granted them official responsibility over the procurement process from selling or attempting to sell to any governmental body of the [State] within one year following the date employment ceased. This prohibition applies with regard to any [State] governmental body and not just to the governmental body with which the former [State] employee used to be employed.
R12-2087.052.2  “Sell" Defined. Section 12-2087(43) (Restrictions on Employment of Present and Former Employees, Selling to the [State] After Termination of Employment is Prohibited) of the [State] Procurement Code, defines "sell" for the purpose of prohibiting selling to the [State] to mean:
(a)	signing a bid, proposal, or contract;
(b)	negotiating a contract;
(c)	contacting any employee for the purpose of obtaining, negotiating, or discussing changes in specifications, price, cost allowances, or other terms of a contract;
(d)	settling disputes concerning performance of a contract; and
(e)	any other liaison activity with a view toward the ultimate consummation of a sale although the actual contract therefore is subsequently negotiated by another person.
Requests for information are not included within the term “sell”.
R12-208.06 Employment with a [State] Contractor.
The one year prohibition against selling contained in Section 12-208(4) of the [State] Procurement Code shall not prohibit a former [State] employee from obtaining employment with a contractor but such employee shall not sell to the [State] as defined in Section R12-208.05.2 (Prohibition Against Selling to the [State], "Sell" Defined).
§12-2098	Use of Confidential Information.
(1)	It shall be a breach of ethical standards for any current or former Procurement Participant to knowingly use or disclose confidential information other than for the benefit of the [State], or as otherwise required by law.
It shall be a breach of ethical standards for any employee or former employee knowingly to use confidential information for actual or anticipated personal gain, or for the actual or anticipated personal gain of any other person.(2)	It shall be a breach of ethical standards for an actual or potential bidder or offeror or any person acting on their behalf to intentionally obtain restricted vendor bid or proposal information, or source selection information before the award of a [State] contract to which the information relates. 

COMMENTARY:
The term "confidential information" is limited by its definition in Section 12-101(12) to information which is available only because of one's status as a [State] employee.The intention of the wording in 12-208(1) is to denote that the use of confidential information is a breach no matter the purpose of the improper use of the information. The [State] should handle vendor and third-party confidential information with the same degree of care that it uses to protect the confidentiality of its own confidential information of similar sensitivity, but never with less than reasonable care, while also maintaining compliance with all applicable Open Records Acts.  

The intention of the wording in 12-208(2) is to prevent the intentional and inappropriate seeking, acceptance, or use of the vendor bid information, proposal information, or source selection information. This is not meant to apply to situations in which unsolicited information is delivered, and a person accesses it without knowledge of its nature. If someone does inadvertently access this information, they should immediately disclose it to [State]. 

The temporal limitation in 12-208(2) is present because after [State] makes an award, the disclosure will be governed by applicable post-award Public Records Acts.   

As a matter of best practice, governmental entities should only ask for confidential information that is necessary to pursue the procurement activity.
[bookmark: _Toc479446384]
§12-209	Gifts to Government.
(1)	A governmental body shall not accept or solicit a gift, directly or indirectly, from a donor if there is a reasonable basis to believe the donor has or is seeking to obtain contractual or other business or financial relationships with the governmental body or if the gift would otherwise raise a reasonable concern regarding the gift's impact on the integrity of the procurement process. 
(2)	Prior to accepting a gift, care should be taken by [the State], including a due investigation and written determination, on whether acceptance of the gift will provide the donor, directly or indirectly, an undue competitive advantage in subsequent procurements. 
(3)	For purposes of this Section, the term "donor" means the business donating the gift and all divisions or other organizational elements of the business and any principals and affiliates of the business. Business concerns, organizations, or individuals are affiliates of each other if, directly or indirectly, either one controls or has the power to control the other, or a third-party controls or has the power to control both. Indications of control include, but are not limited to, interlocking management or ownership, identity of interests among family members, shared facilities and equipment, common use of employees, or a business entity organized subsequent to the gift which has the same or similar management, ownership, or principal employees as the business that made the gift. 
		For purposes of this Section, the term 'principals' means officers, directors, owners, partners, and persons having primary management or supervisory responsibilities within a business entity including, but not limited to, a general manager, plant manager, head of a subsidiary, division, or business segment, and similar positions.

COMMENTARY:
(1) This Section addresses gifts made to the [State] or to a governmental body, rather than gifts made to individual Employees or public officials. A gift to government may serve legitimate public purposes, including improving public facilities or providing goods or services that benefit the public. However, a gift to government should not be permissible merely because it is nominally made to an agency or public body if the gift is directed to, controlled by, or primarily benefits a particular government Employee, official, vendor, private person, or favored project in a manner that creates an appearance of influence or private advantage. Nor should a gift to government be used to evade restrictions on gifts from contractors, bidders, offerors, or other prohibited sources. Jurisdictions should consider whether gifts from persons doing business or seeking to do business with the [State] require heightened review, disclosure, refusal, or approval by an independent ethics agency or other appropriate authority.
(2) This Section should also be read together with, and conform to, applicable public-finance, budget, accounting, and appropriation laws. The federal principles discussed in the Government Accountability Office’s Principles of Federal Appropriations Law, commonly known as the GAO “Red Book,” note that at the federal level, public money and public resources may be received, credited, retained, obligated, and spent only as authorized by law. Similarly, acceptance of a gift to [State] government does not by itself authorize an agency, official, or Employee to receive, hold, direct, earmark, spend, or account for donated funds outside the ordinary fiscal controls of the [State]. In many jurisdictions, cash gifts, rebates, refunds, credits, or other monetary benefits received by or for the government must be deposited in the general fund or another legally authorized fund, and may be spent only pursuant to appropriation or other lawful expenditure authority. Other jurisdictions may authorize special revenue funds, trust funds, dedicated accounts, or agency-specific gift accounts, but, again, only if established by law. Where a donor seeks to restrict a gift to a particular program, project, facility, or use, the restriction should be accepted only if consistent with procurement law, ethics law, public-finance law, and the jurisdiction’s ordinary budgetary and appropriation processes.

§12-210	Vendor Endorsements.
(1)	An Employee may not endorse a vendor in the discharge of their official duties. Statements regarding the vendor’s performance and results by Employees to other government Employee regarding a vendor’s current or past performance is not an endorsement.  
(2)	It is vital to the integrity of the procurement system to avoid even the appearance of an improper preference toward a particular vendor. Therefore, vendors shall not be permitted to publicize, or otherwise circulate, promotional materials that state or imply governmental endorsement of a product, service, or position which the vendor represents.  
(3)	If a vendor requests a determination as to the propriety of such promotional material, the response shall be coordinated with the cognizant [State] [public affairs or ethics office]. 
 
COMMENTARY:
(1)	Award of a contract does not signify endorsement of the supplies or services purchased, nor does it signify agreement with any views espoused by an awardee vendor. 
(2)	Employees should be aware that they may appear to be endorsing a vendor if they use or wear an item with a vendor’s logo, insignia, or name in the course of official business. It is generally best to avoid doing so or engaging in other practices that give the appearance of endorsing a vendor. An example of behavior that may give the appearance of endorsing a vendor would be carrying a briefcase with a vendor’s logo into a meeting with a different competing vendor.   
(3)	Subsection (a) is meant to prevent endorsements, but not truthful communications between government employees regarding current or past performance. Current and past performance information, including but not limited to ratings, statements on workmanship, supporting narratives, deliverables, and the methods by which the deliverables were produced may be shared freely between governments and government employees.  
(4)	A promotional material implies governmental endorsement as referenced in subsection (b) and (c) if a reasonable person would perceive the material as representing a government endorsement of a vendor. Employees should avoid any behavior that could create the appearance of improper endorsement.  

§12-211 Restricted Communications Period. 	Comment by Micaela Fischer: Yukins Comment - How Does the FAR Deal with Exchanges Between Industry and the Government After the Release of the Solicitation?
Current FAR 15.201 says: “After release of the solicitation, the contracting officer must be the focal point of any exchange with potential offerors.”
The Revolutionary FAR Overhaul (RFO) cuts back on FAR 15.201 but still says “(c) Contracting officers must—(1) After release of a RFP, serve as the focal point for inquiries from actual or prospective offerors.” The RFO FAR Companion (nonbinding guidance), at page 35, emphasizes the importance of vendor exchanges to enhance the government’s understanding of the market, but warns that it is “important that these exchanges do not disclose sensitive government information or provide any vendor preferential treatment,” and that officials “should not discuss proprietary or other confidential business information, source selection sensitive information, or any information protected by the Privacy Act or Trade Secrets Act.” 	Comment by Micaela Fischer: Seth and Yukins will follow up. 6.8.26
(1)	After advertisement of a solicitation but prior to award, all communications regarding the procurement must be directed to and controlled by the responsible procurement officer, unless otherwise provided by law. 
Without limiting the generality of the foregoing, this restriction on communications extends to anyone acting on behalf of an actual or prospective bidder or offeror and to all Procurement Participants, whether or not materially involved in the procurement at the time of communication. The [Policy Office or Chief Procurement Officer] may provide exceptions to this restriction by regulation. A bidder or offeror violating this restriction is disqualified from further participation in the procurement unless the Chief Procurement Officer determines the violation does not justify disqualification.
COMMENTARY:
(1) This section creates a general restriction on communications that applies “unless otherwise provided by law.” Laws allowing such communications would include those regarding reports to or investigations by an inspector general, auditor, law enforcement, or ethics officials; protests submitted to the chief procurement officer; or legitimate efforts to seek redress from the government pursuant to the First Amendment right to petition the government, to the extent it applies.
(2) The restriction on communications does not apply to communications between the government and a contractor performing under an existing contract (an “incumbent contractor”) to the extent such communications related solely to the performance or administration of that existing contract and do involve or influence a future procurement. Because agency staff involved in administering a current contract with an incumbent contractor may also participate in or influence the procurement of a replacement contract, such staff should take appropriate steps to prevent the exchange or use of information from ongoing contract administration activities that could provide the incumbent contractor with an unfair competitive advantage or otherwise affect the integrity of the procurement. Such steps may include providing clear guidance to agency personnel and limiting discussions to matters strictly necessary for ongoing contract performance.
(3) Various public entities require approval of certain contracts by a chief executive, governing board or council, or other oversight body. Examples could include contracts involving capital improvements, real property leases, extended duration, or high dollar values. After actual offerors are known, and particularly after an apparent successful offeror has been selected, the actual and perceived external pressure on approving officials to undermine the source selection process is at its greatest. In order to preserve the actual and perceived integrity of the procurement process, all such approvals should be finalized prior to the issuance of the solicitation. Regardless, such approving officials are governed by the general restrictions on communications created by this section and must perform their duties within those limits.
(4) This restriction does not apply to communications between legal counsel for the government and legal counsel for bidders or offerors regarding legal and compliance matters. Such communications do not create procurement favoritism and can be beneficial in addressing and resolving legal and compliance issues early in the procurement process.
(5) During the period between advertisement of a solicitation and award, government has a significant interest in insulating procurement from the heightened risks of inappropriate influence associated with a wide variety of possible communications. By way of example: (a) a procurement officer cannot (i) assure the “fair and equal treatment with respect to any opportunity for discussions” required by § 2-302(6), or (ii) guard against the corrections, changes, or alterations restricted by § 3-201(5)&(6), if the procurement officer does not have control over the communications. Similar concerns arise regarding the release of source selection information, confidentiality of proposal information, or protecting evaluators from improper influence. This broad general rule during a limited window of time facilitates the procurement officer’s ability to address these and related concerns for which procurement staff are specifically trained.



Part C – Remedies
[bookmark: _Toc479446385]Regulation 12-301-Civil and Administrative Remedies Against Employees Who Breach Ethical Standards
CODE PROVISION:
§12-301	Civil and Administrative Remedies Against Employees Who Breach Ethical Standards.
[bookmark: _Toc442334985][bookmark: _Toc449366902][bookmark: _Toc479446386](1)	Existing Remedies Not Impaired.  Civil and administrative remedies against employees which are in existence on the effective date of this Code shall not be impaired.
[bookmark: _Toc442334986][bookmark: _Toc449366903][bookmark: _Toc479446387](2)	Supplemental Remedies. In addition to existing remedies for breach of the ethical standards of this Article or regulations promulgated hereunder, the [Ethics Commission] may impose any one or more of the following:
[bookmark: _Toc442334987][bookmark: _Toc449366904][bookmark: _Toc478971091](a)	oral or written warnings or reprimands;
[bookmark: _Toc442334988][bookmark: _Toc449366905][bookmark: _Toc478971092](b)	suspension with or without pay for specified periods of time; and
[bookmark: _Toc442334989][bookmark: _Toc449366906][bookmark: _Toc478971093](c)	termination of employment.
[bookmark: _Toc442334990][bookmark: _Toc449366907][bookmark: _Toc479446388](3)	Right to Recovery from Employee Value Received in Breach of Ethical Standards.  The value of anything received by an employee in breach of the ethical standards of this Article or regulations promulgated hereunder shall be recoverable by the [State] as provided in Section 12-303 (Recovery of Value Transferred or Received in Breach of Ethical Standards).
(4)	Due Process. All procedures under this Section shall be in accordance with due process requirements and existing law. In addition, notice and an opportunity for a hearing shall be provided prior to imposition of any suspension or termination of employment.
R12-301  [RESERVED]
Regulation 12-302-Civil and Administrative Remedies Against Non-Employees Who Breach Ethical Standards
[bookmark: _Toc479446390]CODE PROVISION:
§12-302	Civil and Administrative Remedies Against Non-Employees Who Breach Ethical Standards.
[bookmark: _Toc442334993][bookmark: _Toc449366910][bookmark: _Toc479446391](1)	Existing Remedies Not Impaired.  Civil and administrative remedies against non-employees which are in existence on the effective date of this Code shall not be impaired.
[bookmark: _Toc442334994][bookmark: _Toc449366911][bookmark: _Toc479446392](2)	Supplemental Remedies.  In addition to existing remedies for breach of the ethical standards of this Article or regulations promulgated hereunder, the [Ethics Commission] may impose any one or more of the following:
[bookmark: _Toc442334995][bookmark: _Toc449366912][bookmark: _Toc478971100](a)	written warnings or reprimands;
[bookmark: _Toc442334996][bookmark: _Toc449366913][bookmark: _Toc478971101](b)	termination of transactions; and
[bookmark: _Toc442334997][bookmark: _Toc449366914][bookmark: _Toc478971102](c)	debarment or suspension from being a contractor or subcontractor under [State] contracts.
[bookmark: _Toc442334998][bookmark: _Toc449366915][bookmark: _Toc479446393](3)	Right to Recovery from Non-Employee Value Transferred in Breach of Ethical Standards.  The value of anything transferred in breach of the ethical standards of this Article or regulations promulgated hereunder by a non-employee shall be recoverable by the [State] as provided in Section 12-303 (Recovery of Value Transferred or Received in Breach of Ethical Standards).
[bookmark: _Toc442334999][bookmark: _Toc449366916][bookmark: _Toc479446394](4)	Right of the [State] to Debar or Suspend.  Debarment or suspension may be imposed by the [Ethics Commission] in accordance with the procedures set forth in Section 9-102 (Authority to Debar or Suspend) for breach of the ethical standards of this Article, provided that such action may not be taken without the concurrence of the [Attorney General].
[bookmark: _Toc442335000][bookmark: _Toc449366917][bookmark: _Toc479446395](5)	Due Process.  All procedures under this Section shall be in accordance with due process requirements, including, but not limited to, a right to notice and an opportunity for a hearing prior to imposition of any termination, debarment, or suspension from being a contractor or subcontractor under a [State] contract.

COMMENTARY:
The power to debar or suspend. with appropriate safeguards, is primarily entrusted to the Chief Procurement Officer under procedures and conditions set forth in Section 9-102 (Authority to Debar or Suspend). The supplementary and limited jurisdiction of the [Ethics Commission] to debar or suspend the violations or ethical standards is granted by Subsection (4) in the interest of providing a procedure which may be utilized in those cases where it is desirable for an outside, independent agency to proceed with debarment or suspension.
R12-302  [RESERVED]
[bookmark: _Toc479446396]Regulation 12-303- Recovery of Value Transferred or Received in Breach of Ethical Standards
CODE PROVISION:
§12-303	Recovery of Value Transferred or Received in Breach of Ethical Standards.
[bookmark: _Toc442335002][bookmark: _Toc449366919][bookmark: _Toc479446397](1)	General Provisions.  The value of anything transferred or received in breach of the ethical standards of this Article or regulations promulgated hereunder by an employee or a non-employee may be recovered from both the employee and non-employee.
[bookmark: _Toc442335003][bookmark: _Toc449366920][bookmark: _Toc479446398](2)	Recovery of Kickbacks by the [State].  Upon a showing that a subcontractor made a kickback to a prime contractor or a higher tier subcontractor in connection with the award of a subcontract or order thereunder, it shall be conclusively presumed that the amount thereof was included in the price of the subcontract or order and ultimately borne by the [State] and will be recoverable hereunder from the recipient. In addition, said value may also be recovered from the subcontractor making such kickbacks. Recovery from one offending party shall not preclude recovery from other offending parties.
COMMENTARY:
The definition of "kickback" may be found in Section 12-206(2).
R12-303  [RESERVED]
[bookmark: _Toc479446399]Part D – [Ethics Commission]
[bookmark: _Toc479446400]Regulation 12-401- Ethics Commission
CODE PROVISION:
§12-401	[Ethics Commission].
[bookmark: _Toc449366923][bookmark: _Toc479446401](1)	Regulations. The [Ethics Commission] shall promulgate regulations to implement this Article and shall do so in accordance with the applicable provisions of the [Administrative Procedure Act] of this State.

COMMENTARY:
The [Ethics Commission] may particularly wish to require disclosure of substantial political contributions of contractors under applicable State or local laws.
[bookmark: _Toc449366924][bookmark: _Toc479446402](2)	Advisory Opinions. On written request of employees or contractors, the [Ethics Commission] may render written advisory opinions regarding the appropriateness of the course of conduct to be followed in proposed transactions.  Such requests and advisory opinions must be duly published in the manner in which regulations of this [State] are published. Compliance with requirements of a duly promulgated advisory opinion of the [Ethics Commission] shall be deemed to constitute compliance with the ethical standards of this Article.
[bookmark: _Toc449366926][bookmark: _Toc479446403](3)	Waiver.  On written request of an employee, the [Ethics Commission] may grant an employee a written waiver from the application of Section 12-204 (Employee Conflict of Interest) and grant permission to proceed with the transaction to such extent and upon such terms and conditions as may be specified. Such waiver and permission may be granted when the interests of the [State] so require or when the ethical conflict is insubstantial or remote.

COMMENTARY:
(1)	Some jurisdictions may want to use existing agencies to issue regulations pertaining to standards of ethical conduct. Other jurisdictions may wish to create a special "Ethics Commission" for this purpose. Therefore, the words "Ethics Commission" are bracketed wherever they appear in this Article.
(2)	If an enacting jurisdiction chooses to create an [Ethics Commission], it will be necessary to adopt a regulation pertaining to its structure, duties, powers, and the appointment of its members.
(3)	Subsection (2) authorizes an advisory opinion procedure which will provide guidance to public employees and contractors as to whether a prospective course of conduct is proper.
(4)	Subsection (3) authorizes the [Ethics Commission] to waive the application of specified provisions of Article 12 to public employees when the public good will be served.
(5)	If invoked, the waiver provision provides an administrative mechanism for averting the necessity of litigating such questions as whether an employee has a conflict of interest, and if so, to what extent that employee's further participation in the matter is barred.  In Graham v. McGrail, 345 N.E.2d 888 (Mass. 1976), a dispute over such questions resulted in litigation which could have been avoided if a provision similar to Subsection (3) had been available.
R12-401  [RESERVED]
COMMENTARY:
	Section 12-401(1) of the [State] Procurement Code requires that the [Ethics Commission] promulgate regulations to implement Article 12 (Ethics in Public Contracting) of the Code. Code Section 12-301(4) (Civil and Administrative Remedies Against Employees Who Breach Ethical Standards, Due Process) and Section 12-302(5) (Civil and Administrative Remedies Against Non-Employees Who Breach Ethical Standards, Due Process) also require that the procedures implementing the [Ethics Commission's] powers to take action against those breaching the ethical standards must accord with due process requirements and existing law in the State. However, such procedural regulations should deal with the following subjects:
(a)	the conduct of investigations necessary for the [Ethics Commission's] decisions and opinions (that is, confidentiality, privilege, subpoena power, jurisdiction);
(b)	the assignment of enforcement responsibility for civil and criminal remedies available for violations of the Code;
(c)	hearings, notice requirements, the form and content of charges, briefs and other papers, and deadlines for decisions;
(d)	the review of decisions; and
(e)	the compilation and publication of advisory and other opinions.

Regulation 12-402-Appeal of Decisions of the [Ethics Commission]
[bookmark: _Toc479446404]CODE PROVISION:
§12-402	Appeal of Decisions of the [Ethics Commission].
[bookmark: _Toc449366928][bookmark: _Toc479446405](1)	General.  Except as provided under Subsection (2) of this Section, a decision of the [Ethics Commission] under Section 12-301 (Civil and Administrative Remedies Against Employees Who Breach Ethical Standards) or Section 12-302 (Civil and Administrative Remedies Against Non-Employees Who Breach Ethical Standards) shall be reviewable in accordance with the [Administrative Procedure Act] of this State.
(2)	Debarment or Suspension.  A decision of the [Ethics Commission] regarding debarment or suspension under Section 12-302(2)(c) (Civil and Administrative Remedies Against Non-Employees Who Breach Ethical Standards, Supplemental Remedies) shall be reviewable as provided in Section 9-402(2) (Time Limitations on Actions, Debarments and Suspensions for Cause).
R12-402  [RESERVED]
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