ARTICLE 12 REVISION
Key changes between consolidated subcommittee revisions (March 30) and current (June 8) Tiger Team drafts

1) Replaced “public servant” / “employee” concepts with “Procurement Participant” and “Material Participation” (12-101 and throughout both drafts) 
The Tiger Team’s revised draft introduces “Procurement Participant” and “Material Participation” as key organizing concepts. 
The Tiger Team defined Procurement Participant as an individual who is a Material Participant in a Procurement and who is elected, appointed, holds office, performs work for or on behalf of a governmental body for compensation or other remuneration, or performs noncompensated personal service for a governmental body.
The Article 12 subcommittees had originally leaned on “Participate Substantially in a Matter” as a replacement for Article 12’s original “Direct Participation.” The Tiger Team’s revised draft changes that to “Material Participation” and ties it to an Employee or Procurement Participant’s significant involvement, such as making decisions or recommendations, providing advice, deliberating, investigating, analyzing, directing, or taking discretionary action. 
This change to “Procurement Participant” and “Material Participation” generally narrows Article 12 obligations to individuals who are actually significant participants in a Procurement, while still covering nontraditional actors such as contractors, volunteers, appointees, interns, fellows, task force participants, and elected officials when materially involved. However, there remain exceptions in Article 12 where some provisions are limited to only government Employes, most notably, the restrictions on contemporaneous and future employment. 
2) Handled Employee definition differently (12-101 and 1-301 in all versions) 
The Article 12 Subcommittees proposed expanding the MPC’s “Employee” definition within Article 12. The Tiger Team instead proposed revising 1-301’s definition of Employee, using the new Procurement Participant definition to capture a broader group of people who can affect procurement. 
3) Expanded commentary on enforcement architecture (new, under 12-202 in all versions of Tiger Team Draft) (still under consideration) 
This section is still under consideration but will likely add substantial commentary explaining  why Article 12 no longer carries forward standalone criminal sanctions, employee discipline remedies, or Ethics Commission provisions, and why jurisdictions should integrate enforcement into existing ethics, personnel, criminal, and procurement-remedies systems.
4) Recast conflict-of-interest and disclosure rules (12-204 and 12-205 of consolidated subcommittee revision / 12-203 and 12-204 of Tiger Team Draft) 
The Tiger Team’s revised draft focuses the conflict rule on Procurement Participants and interests that may have a direct and predictable effect on a Material Financial Interest. It also adds that conflicts falling within regulatory safe harbors do not require disqualification, recusal, or disclosure (see the following items).
a) Removed blind trust language (12-204 (2) of consolidated subcommittee revision / removed from Tiger Team Draft) 
The revisions from the Article 12 subcommittees retained a blind-trust provision. The Tiger team struck that provision from the main conflict section, relying instead on the new safe-harbor and material-financial-interest framework. 
b) Added financial-interest safe harbors (New - R12-203.01 of Tiger Team Draft) 
The Tiger Team added a new safe-harbor structure for material financial interests, including de minimis securities holdings, diversified investment vehicles, and federal government securities. 
5) Kickback commentary strengthened (12-206 of consolidated subcommittee revision / 12-205 of Tiger Team Draft) (still under consideration) 
This commentary under this section is still under consideration by the Tiger Team, but generally it explains that gratuities are typically addressed under standard ethics codes and criminal laws, not procurement law; That the remaining kickback language is  intended to track core principles of the federal Anti-Kickback Act; and that the government should not bear kickback costs, attempts to solicit or give kickbacks are unethical, and contractor ethics programs should address kickbacks.
6) Reworked present and former employee restrictions (12-208 of consolidated subcommittee revision / 12-207 of Tiger Team Draft) 
The employment restrictions were substantially rewritten to distinguish: contemporaneous employment conflicts, permanent disqualification for former employees who materially participated in a procurement, a one-year restriction for procurements under a former employee’s official responsibility, and a narrowed one-year “selling to the State” restriction.
a) Narrowed contemporaneous employment restriction to the same contract or Procurement (12-208 (1) of consolidated subcommittee revision / 12-207(1) of Tiger Team Draft) 
Specifically, the Tiger Team revised the contemporaneous employment section to prohibit an employee from accepting employment or performing work for a person contracting with, or attempting to contract with, a governmental body within the state if the employee materially participates in that same contract or procurement. This is narrower and more targeted than the original MPC’s broad ban on employment with any contractor of the employee’s governmental body. 

b) Reframed former-employee restrictions around Procurement (12-208 (2) of consolidated subcommittee revision / 12-207(2) of Tiger Team Draft) 
The Tiger Team noted in commentary that the broad definition of “Procurement” covered all the activities in (i) through (iv) of the original MPC’s 12-208(2) and (3). Instead, the Tiger Team recommended that the permanent restriction applies when a former employee materially participated in the Procurement while employed by the State. The one-year restriction applies when the Procurement was within the former employee’s Official Responsibility as originally defined in the Article. The Tiger team also added new commentary to explain the differences in each—that the permanent restriction is narrower but lasts indefinitely because it applies to material participation, while the one-year restriction is broader but temporary because it applies to procurements under the former employee’s official responsibility.

c) Removed business disqualification as an Article 12 violation (12-208 (3) of consolidated subcommittee revision / removed from Tiger Team Draft) 
The revisions proposed by the subcommittees still included a subsection under which a business may be disqualified from participating in a procurement because a government Employee has a financial interest in the business and participates in or has official responsibility for the Procurement. The Tiger Team eliminated that subsection and added commentary explaining that the revised Article does not restate that provision as a separate ethics violation by the business; instead, business exclusion or disqualification should be handled through Articles 3 and 9, including responsibility, suspension, debarment, or other procurement remedies. 

d) Narrowed the selling restriction (12-208(4) of consolidated subcommittee revision / 12-207(3) of Tiger Team Draft) 
The Tiger Team only made a slight modification to this subsection - limiting the one-year selling prohibition to former employees whose salary exceeded a threshold and who held a position granting Official Responsibility over the procurement process.

e) Brought back and refined waiver process (R12-208.01.3 of 2002 MPC / R12-207.01.2 of Tiger Team Draft) 
The Article 12 Subcommittees had originally recommended deleting the waiver section for contemporaneous employment because it vested waiver authority in the Ethics Commission. However, the Tiger Team brought the regulation back and placed regulatory waiver authority with the Chief Procurement Officer, subject to independence concerns, and noted in new commentary that if the CPO lacks sufficient independence, the request should be referred to the Ethics Commission, an independent reviewing official, or another designated body.
The Tiger Team narrowed contemporaneous employment restrictions to the same contract or procurement. Specifically, the Tiger Team draft prohibits a state employee from accepting employment or performing work for a person that contracts with, or attempts to contract with, a governmental body within the state if the employee materially participates in the same contract or procurement. This is narrower and more targeted than a broad ban on employment with any contractor of the employee’s governmental body.
7) Simplified and narrowed Confidential Information provisions (12-209 of consolidated subcommittee revision / 12-208 of Tiger Team Draft) 
The Ad Hoc Subcommittee recommended expanding 12-209 to cover employees, former employees, those acting for or on behalf of the State, advisors, and agents, and added a prohibition on intentionally obtaining restricted vendor bid/proposal or source-selection information before award. The Tiger Team streamlined that provision further by making the covered person a current or former Procurement Participant.
8) Added more guidance and commentary on Gifts to Government (12-210 of consolidated subcommittee revision / 12-209 of Tiger Team Draft)  (still under consideration) 
This commentary is still under consideration, but it makes clear that the new Section expressly concerns gifts made to the governmental body rather than to individual Employees or public officials. The proposed commentary also adds public-finance and appropriations guidance, tying gift acceptance to budget, accounting, appropriation, and fiscal-control rules, including discussion of the GAO “Red Book” principles and the need for lawful authority to receive, retain, earmark, or spend donated funds.
9) Moved the “restricted period” toward a broader “restricted communications period” (12-212 of consolidated subcommittee revision / 12-211 of Tiger Team Draft) (still under consideration) 
This section is still under consideration for tweaks that address potential First Amendment issues. However, the original subcommittee recommendations proposed a shorter “Restricted Period” section. The Tiger Team’s revised draft reframes it as a “Restricted Communications Period,” expands the operative rule, adds exceptions and commentary, and clarifies treatment of incumbent contractor communications, legal-counsel communications, and approval bodies. The Tiger Team also changed the section such that disqualification by a bidder or offeror violating the restriction is no longer automatic in all cases.
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